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On July 6, the Ohio Supreme Court released an opinion in Ward v. United
Foundries, Inc. 2011-Ohio-3176, which finally settles the question which has been in
dispute for 20 years, relating to the matter of Insurance Coverage for Employer's
Intentional Torts under the standard form Stop Gap Endorsements.

The court has concluded that there is No Duty to Defend the Employer's Intentional
Tort case against the insured employer, even where the employer has purchased an
endorsement which was written and designed to eliminate the exclusion in the CGL
policy for claims by employees in the course and scope of employment, subject to an
exclusion for intentional injuries.

In the United Foundries policy, the Stop Gap Endorsement contained the standard
and typical exclusion for intentional injuries, which was written as follows:

"This insurance does not apply to:

e. Bodily injury intentionally caused or aggravated by you, or bodily injury
resulting from an act which is determined to have been committed by you with
the belief that an injury is substantially certain to occur. " (emphasis supplied )

The certified question was whether the language in bold requires that an insurer
provide a defense until some independent body has determined that the conduct
occurred, as defined. The court answered in the negative.

Further, the court held that the language of the stop gap endorsement was clear
and unambiguous, and further that the endorsement was not illusory, because it does
provide some limited form of coverage.

The court then dealt with the insured's complaint that the coverage does not
provide him with the coverage he intended to purchase. In response, the court stated:




'BUT THIS IS AN ARGUMENT FOR UNITED (the insured ) TO ASSERT AGAINST
THE INSURANCE AGENCY OR BROKER WHO PROCURED THE POLICY, NOT
AGAINST THE INSURER"

Now, we can anticipate that the unhappy insureds will be redirecting their attack
against the agents and brokers and they, in turn, will be defending themselves with
whatever they have been advised in offering bulletins by the insurers. Instead of a
direct claim against the insurer, we can expect errors and omissions claims against the
agents, who then may have to invoke the marketing bulletins distributed to them by
insurers and/or verbal advices they may have been provided by the underwriters
and/or claims representatives.

Since many insurers have been providing a courtesy defense under reservations of
rights, over the past 20 years, there also could be an issue whether there has been a
"course of conduct" established.
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