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Parking Lot or A Lot of Liability?

By Michael J. Spisak

Oftentimes we hear companies plead, "But our employee fell in the company parking lot, he
wasn't even at work when it happened." Whether a parking lot injury
translates into a compensable workers' compensation claim depends
on a number of factors.

To be compensable under the Ohio workers' compensation system,
the injury must have occurred "in the course of, and arising out of, the
injured employee's employment."[1] The "in the course of" portion
refers to the time, place, and circumstances of the accident; the
"arising out of" portion refers to a causal connection between the
employment and the accident, i.e. was the injured worker doing
something necessary for his/her job when he/she was injured?[2] |

The time, place, and circumstances of an accident, or the "zone of
employment" is usually described as that area in proximity to the employer's premises presenting
hazards attributable to the employment. The boundaries of the "zone of employment" are
determined by how close the injury occurred to the employment premises together with the
peculiar circumstances and hazards which exist at the injury situs.[3] One crucial fact may
determine whether your company has liability for an employee injury in a company parking lot,
even if it is a parking lot which is also used by the general public: Control.[4]

Control over a parking lot is a very fact intensive issue and is not always cut-and-dried. Several
key issues must be explored including ownership of the parking lot, whether the company is
responsible for snow removal or upkeep, and whether the employees are directed to park in a
certain portion of the parking lot. If your company is determined to have exercised control over
the parking lot, then an employee injury may very well be compensable, even if the employee is
not "on the clock."

In general, Ohio courts have held that ownership of the parking lot necessarily translates into
control. However, there have been exceptions. In Watkins v. The Metrohealth System (Oct. 31,
2002), Cuyahoga App. No. 80567, the claimant was injured on her way to work while parking her
car in a garage owned by the employer. The court held that the situation was "governed by the


user383

user383


'coming and going' rule" because the claimant was not required to use the employer's garage and
did so as a matter of convenience, not necessity. The court also concluded that the claimant "fails
the totality of the circumstances test because she cannot show that Metrohealth derived some
particular benefit from her presence within the garage." Based on that analysis, a majority of the
court disallowed the claim. While the claimant in Watkins was denied workers' compensation
benefits, the Watkins holding is the minority view and ownership of a parking lot is generally a key
deciding factor.

Determining who controls your parking lot and ensuring that it is properly maintained can go a
long way in preventing workplace injuries and/or determining who is ultimately responsible
should an injury occur.

[1] Bralley v Daugherty (1980), 61 Ohio St. 2d 302.

[2] Fisher v. Mayfield (1990), 49 Ohio St. 3d 275.

[3] Frishkorn v. Flowers (1971), 26 Ohio App. 2d 165.
[4] Littlefield v. Pillsbury Co. (1983), 6 Ohio St. 3d 389.

Michael J. Spisak is a partner with Weston Hurd, LLP where he is Chairman of the
Workers' Compensation practice group. He is Board Certified by the Ohio State
Bar Association as a Specialist in Ohio Workers' Compensation law. Mike can be
reached at 216.687.3358 or mspisak@westonhurd.com.

About Weston Hurd LLP

With offices in Cleveland, Columbus and Beachwood, Weston Hurd LLP provides comprehensive legal counsel
to Fortune 500 companies, insurance carriers, financial institutions, healthcare providers, small- and
medium-sized businesses, the real estate industry, governmental agencies, non-profit enterprises and
individuals.

For additional information regarding Weston Hurd's publications, please visit the Publications page
on Weston Hurd's web site. Information about Weston Hurd's practice groups and attorneys, can be found on
the Practice Areas page.

As a reminder, this material is being provided to draw your attention to the issues discussed.

Although prepared by professionals, it should not be utilized as a substitute for legal advice and representation in specific
situations.
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