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Thus, although Nationwide and Continental did 
not receive notification of the DiStefano lawsuit, 
until two and a half years after it was filed, the 
Ohio Supreme Court ruled that those carriers were 
not prejudiced by the delay since the terms of the 
settlement were reasonable.  Since the settlement 
terms were reasonable, and because the delay in 
notifying Nationwide and Continental occurred while 
Pennsylvania General followed the approach the Ohio 
Supreme Court established in Goodyear, the Ohio 
Supreme Court ruled that those carriers were not 
prejudiced by Park-Ohio’s failure to provide timely 
notification.

 
6. Dissent
This Ohio Supreme Court decision was written 

by Justice Lanzinger.  Justices Pfeifer, O’Connor, 
O’Donnell and Cupp concurred.  Justice Lundberg 
Stratton concurred in part and dissented in part.  In 
her dissent, Justice Lundberg Stratton argued that 
the Court of Appeals and the Ohio Supreme Court had 
made “sweeping legal conclusions regarding prejudice 
without a factual record before it.”  Id. at ¶27.  She 
argued that the Court should have remanded the case  
to the trial court for a hearing and factual findings  
on the issue of prejudice:

 
“Although the settlement may be reasonable,  

that alone does not establish the absence of prejudice.  
There are other issues such as the destruction of 
subrogation rights.  

 
There is no question that Park-Ohio breached its 

contractual duties to Nationwide and Continental.  
* * *”  Id. at ¶¶28, 29.

 
7. Assessment
This decision is an important one in that the Ohio 

Supreme Court clarifies the application of the  
“all-sums” approach in cases involving progressive 
injuries or damages occurring over multiple policy years 
and involving multiple insurers.  One could argue that 
the Ohio Supreme Court effectively overruled, or at least 
substantially weakened, years of precedent, regarding 
late notice to an insurer and destruction of an insurer’s 
subrogation rights, which were previously formidable 
defenses to coverage.  Now, this case suggests that late 
notice will not preclude coverage as long as it has not 
prejudiced the insurer.  Even worse, the destruction of 
the insurer’s subrogation rights is apparently no longer 
a determinative factor in evaluating whether the insurer 
suffered prejudice.  

 
This decision unequivocally extends the “continuous 

trigger” coverage trigger beyond the environmental 
pollution context and into the bodily injury context.

 
What also remains unclear is the effect of “other 

insurance” provisions and how the contributing 
insurers’ shares will be determined - i.e., by time on 
the risk, by their prorata share of the total coverage 
triggered, or by some other method. 
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