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CARLIN COMMENTS

INEXPERIENCE DOES NOT EXCUSE LATE FILING
OF A TAX RETURN OR PAYMENT OF TAXES (PART 2)
BY ANGELA G. CARLIN

Other than procuring tax releases for each of decedent’s (Virginia Escher) 23 separate bank
accounts, Plaintiff Janice C. Specht’s actions in executing the estate was limited to calling
attorney Mary Backsman inquiring about the estate status. When Backsman advised
Specht that the former had obtained an extension to file a return and pay the tax, when in
fact she had not, Specht did not ask for proof of the extension. This deception by Backsman
eventually led to malpractice claims and voluntary relinquishment of her law license.

(Backsman was later declared incompetent and put under a full guardianship.)

In addition to the above failures to perform her fiduciary duties, Specht ignored four
notices from the probate court as to Backsman’s failure to file probate court documents
including a first account, and several notices from the Ohio Department of Taxation that
the Ohio state estate tax return was not filed nor was the estate tax paid, and that tax

adjustments would be made for such failures.

At each occurrence, Specht called or met with Backsman who would assure her that

“things were going fine” without any assurances requested by Specht.

In July 2010, Specht received a call from friends of the decedent who had also hired
Backsman as attorney for a family member’s estate. The friends warned Specht that
Backsman was incompetent, and the family was seeking to have the attorney as co-executor
of such estate removed. Specht contacted Backsman and accepted the attorney’s
representation again that the Escher estate was in good order. At this meeting Blackman
asked Specht to sign a “blank paper” to allow the sale of UPS stock. Backsman later

told Specht that she had initiated such sale to raise funds to pay the estate tax, which
statement was false. In October 2010, when Specht called UPS and learned that Backsman
had not initiated the stock sale, that the return had not been filed and the taxes were
unpaid, Specht fired Backsman, hired an attorney recommended by the decedent’s
friend to represent Specht as executor of the Escher estate. Within a month of hiring

the new attorney, the estate liquidated the UPS stock for a total of $8,251,715. The new
attorney filed the federal estate tax return and paid the estate tax liability and interest

on January 26, 2011.

ANALYSIS

In its analysis of this case upon appeal, the Sixth Circuit Appellate Court emphasized

that “Congress has charged the executor with an unambiguous, precisely defined duty

to file the return within nine months....” The appellate court cited its recent unpublished
decision in Vaughn v. United States, 635 F. App 216 (6th Cir. 2015) where a former Major
League baseball player hired a wealth-management firm and tax accountant to prepare
and file his returns and make payments, and instead his financial manager embezzled

the player’s funds, failed to file returns, or pay the taxes due. The court reiterated

its interpretation of reasonable cause to mean “something that is beyond the taxpayer’s
possible control and oversight, not something that occurs under his authorization

and control.”

CONCLUSION

What does this appellate decision teach a fiduciary and the estate attorney: that the
fiduciary has the prime responsibility to ensure that his or her attorney is not committing
malpractice in the administration of a decedent’s estate, and that neither the good faith of
the fiduciary nor reasonable reliance will excuse the nondelegable act of the fiduciary who
will be held liable for the late filing of a tax return and the late payment of taxes. Of course,
the attorney and the fiduciary are liable to estate beneficiaries for the losses incurred in the

unnecessary payment of interest and penalties.

The appellate court noted that the Ohio Department of Taxation fully refunded the Estate’s state penalties due to the hardship caused by Backsman’s
representation. The Estate settled the malpractice action against Backsman in 2012.



