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Weston Hurd Client Advisory - November 2012
Ohio Supreme Court
Strictly Construes
Workplace Intentional Tort Statute
Prepared by Harry Sigmier, Esq.
In a highly watched case, the Ohio Supreme Court narrowly interpreted the portion of Ohio's
workplace intentional tort statute under which employers can be held liable if they remove safety
guards from equipment. Hewitt v. L.E. Myers Co., 2012Ohio5317. Ohio Revised Code Section
2745.019 limits an employer's liability for workplace injuries to cases where it deliberately intends
injury. The statute creates an exception for cases of "deliberate removal by an employer of an
equipment safety guard," which creates a rebuttable presumption that the employer intended
injury.
In Hewitt, the plaintiff argued his employer fell within the exception by instructing him that he
did not need to wear rubber gloves because the high voltage line he was working near was de
energized. The trial judge allowed the case to go to the jury and it found for the plaintiff. The
Court of Appeals affirmed, finding that the statute's exception was broad enough to include an
employer failing to require an employee to wear rubber gloves when working near energized
power lines.
The Supreme Court reversed the Court of Appeals holding that deliberate removal of an
equipment safety guard occurs only "when an employer makes a deliberate decision to lift, push
aside, take off, or otherwise eliminate" a guard from a machine. The court held personal
protective equipment, back up alarms, trench supports, and the like are not "equipment safety
guards" and that failure to provide them does not create a presumption of deliberate intent to
injure so as to support an intentional tort claim against an employer. The court looked to
dictionary definitions and rules of grammar to support its holding. It also found its decision
consistent with the Ohio legislature's intent to reduce employer liability for workplace injuries.
The Hewitt decision can be found at Hewitt v. L.E. Myers Co., 2012Ohio5317, 2012 Ohio LEXIS
2874.
Please contact Weston Hurd if you have any questions about how this decision may impact
your pending claims.
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Harry Sigmier is a Partner with Weston Hurd LLP. He focuses his practice on
products liability, construction, personal injury and insurance coverage. Harry can
be reached at (216) 6873324 or HSigmier@westonhurd.com.
For more information about Mr. Sigmier and Weston Hurd, please visit
www.westonhurd.com.
About Weston Hurd LLP
With offices in Cleveland, Columbus and Beachwood, Weston Hurd LLP provides comprehensive
legal counsel to Fortune 500 companies, insurance carriers, financial institutions, healthcare
providers, small- and medium-sized businesses, the real estate industry, governmental agencies,
non-profit enterprises and individuals.
For additional information regarding Weston Hurd's Insurance Coverage publications, please visit
the Publications page on Weston Hurd's web site. Information on Weston Hurd's Insurance
Coverage Practice Group and its attorneys, can be found on the Practice Areas page.
As a reminder, this material is being provided to draw your attention to the issues discussed.
Although prepared by professionals, it should not be utilized as a substitute for legal advice and representation in specific
situations.
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