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ENFORCING EMPLOYEE NONCOMPETE
AGREEMENTS POST-MERGER

Prepared by Dana A. Rose

In June, 2012, the Ohio Supreme Court ruled that if a noncompete agreement of a company
and its employee fails to contain language indicating it will apply to successors and assigns, that
employee can leave and compete against the company into which his original employing company
ultimately merges.

The Supreme Court has now altered and "clarified" that ruling in an updated opinion for the
case of Acordia of Ohio, L.L.C. v. Fishel.

Essentially, the Court now states that noncompete agreements do not have to contain
successors and assigns language for an acquiring company to enforce its noncompete provisions.
However, the Court reiterated the rule for all noncompete agreements that an employee will still
have the right to challenge the noncompete based upon its reasonableness. Further, it could be
challenged if "numerous mergers ... created additional obligations or duties so that the
agreements should not be enforced on their original terms."

Subject to the foregoing rules and reservations, a surviving company in a merger can enforce
a noncompete agreement against an employee of the company that merges into it. Still, it does
not take much to add the language that the noncompete agreement is enforceable by successors
and assigns. As a matter of caution, why not include it?

Ohio Supreme Court Opinion
Acordia of Ohio, L.L.C. v. Fishel

~ Dana Rose practices primarily in the areas of real estate, nonprofit organizations,
business and commercial matters. He can be reached at 216.687.3342 (direct) or
DRose@westonhurd.com.

For more information about Mr. Rose and Weston Hurd, please visit Weston
Hurd's web site at www.westonhurd.com.

About Weston Hurd LLP
With offices in Cleveland, Columbus and Beachwood, Weston Hurd LLP provides comprehensive legal counsel
to Fortune 500 companies, insurance carriers, financial institutions, healthcare providers, small- and
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medium-sized businesses, the real estate industry, governmental agencies, non-profit enterprises and
individuals.

Weston Hurd is recognized by Lexis-Nexis Martindale Hubbell as
one of the top nationally rated law firms in the United States,
based on the firm's large percentage of AV Peer Review Rated
lawyers.
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As a reminder, this material is being provided to draw your attention to the issues discussed.

Although prepared by professionals, it should not be utilized as a substitute for legal advice and representation in specific

situations.
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